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O fice of Adm nistrative Law Judges

GARY THOMPSON, DI SCRI M NATI ON PROCEEDI NG
COVPLAI NANT
Docket No. KENT 88-162-D
V. MADI CD 88-05
| SLAND CREEK COAL COMPANY, No. 11 M ne
RESPONDENT
DECI SI ON

Bef ore: Judge Maurer

On February 11, 1988, the Conplainant, Gary Thonpson, filed
a conplaint of discrimnation under section 105(c) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801 et seq.
(hereinafter referred to as the "Act") with the Secretary of
Labor, Mne Safety and Health Adm ni stration (MSHA) agai nst the
I sl and Creek Coal Company. That conplaint was deni ed by MSHA and
M. Thonpson thereafter filed a conplaint of discrimnation with
t he Comm ssion on his own behal f under section 105(c)(3) of the
Act. M. Thonpson all eges that he was discrimnated against in
vi ol ati on of section 105(c) of the Act because he was di scharged
on February 8, 1988, by Island Creek Coal Conpany for failing to
report to work on February 3, 1988 and later subnmitting an
admttedly invalid doctor's excuse for his absence. He had been
wor king up until that tinme under the terms of a Last Chance
Agr eenent because of excessive absenteeism M. Thonpson admits
that he was actually absent on February 3, 1988 due to a persona
bankruptcy proceedi ng, but asserts that another enployee used on
invalid doctor's excuse but was not fired.

I sl and Creek Coal Conpany, by counsel, has noved to dismss
the subject conplaint pursuant to Rule 12(b)(6) of the Federa
Rul es of Civil Procedure for failure to state a clai mupon which
relief can be granted under section 105(c) of the Act. On August
14, 1989, an ORDER TO SHOW CAUSE was i ssued by the undersigned
wherein the conpl ai nant was ordered to show cause within fifteen
(15) days as to why this proceedi ng should not be dism ssed for
"failure to state a claimfor which relief can be granted under
section 105(c)(1) of the Act." There has been no response
received to date.

For the purposes of ruling on Island Creek Coal Conpany's
notion to disnmiss, the well pleaded material allegations of the
conplaint are taken as admitted. 2A Moore's Federal Practice
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05712. 08. A conpl aint should not be disnissed for insufficienc
unless it appears to a certainty that the conplainant is entitled
to no relief under any state of facts which could be proved in
support of a claim Pleadings are, noreover, to be liberally
construed and nere vagueness or |ack of detail is not grounds for
a notion to disnmiss. |d.

Section 105(c)(1) of the Act provides as follows:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause

di scrim nation against or otherwise interfere with the
exercise of the statutory rights of any niner
representative of mners or applicant for enploynment in
any coal or other mne subject to this Act because such
m ner, representative of mners or applicant for

enpl oynent has filed or nade a conpl ai nt under or
related to this Act, including a conplaint notifying
the operator or the operator's agent, or the
representative of the mners at the coal or other nne
of an alleged danger or safety or health violation in a
coal or other mne or because such m ner

representative of mners or applicant for enploynent is
the subj ect of nedical evaluations and potentia
transfer under a standard published pursuant to section
101 or because such representative of nminers or
applicant for enploynent has instituted or caused to be
instituted any proceedi ngs under or related to this Act
or has testified or is about to testify in any such
proceedi ng, or because of the exercise by such m ner
representative of mners or applicant for enploynment on
behal f of hinself or others of any statutory right
afforded by this Act.

In order to establish a prina facie violation of section
105(c) (1) the conplainant nust prove that he engaged in an
activity protected by that section and that his discharge was
nmotivated in any part by that protected activity. Secretary ex.
rel. David Pasula v. Consolidation Coal Conpany, 2 FMSHRC 2786
(1980) rev'd on other grounds sub nom Consolidation Coal Conpany
v. Secretary, 633 F 2d. 1211 (3rd Cir. 1981). In this case, M.
Thonpson asserts that he was di scharged for using an invalid
doctor's excuse to cover up an absence from work whil e another
person was known by managenent to have done the same thing and
was not discharged. Assuming that this allegation is true, it is
clearly not sufficient to create a claimunder section 105(c)(1)
of the Act. That section does not provide a remedy for what the
conpl ai nant perceives to be "discrimnation” but what is in
reality, at best, unfairness or inequitable treatnent; if that
conduct on the part of the operator was not caused in any part by
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an activity protected by the Act. Violating the operator's
personnel regulations is not activity protected by the Act.
Therefore, | find that the conplaint herein fails to state a
claimfor which relief can be granted under section 105(c)(1) of
the Act, and this case is therefore dism ssed.

Roy J. Maurer
Adm ni strative Law Judge



